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STATEMENT OF THE CASE
Nature of the Case
The State charged Wilbert Longhofer with operating a motor vehicle while under
the influence of alcohol (second felony within fifteen years).  Mr. Longhofer filed a
motion in limine to exclude the breath test results in this case.  The district court denied
the motion in limine.  Pursuant to a conditional plea agreement, Mr. Longhofer agreed to
plead guilty to the charge while reserving his right to appeal the denial of the motion in
limine.  The district court imposed a unified sentence of ten years, with three and one-
half years fixed.  Mr. Longhofer appealed, asserting the district court abused its
discretion when it denied his motion in limine, because the State did not lay the
necessary foundation to show the accuracy of the breath test results.
In its Respondent’s Brief, the State argued the district court did not abuse its
discretion when it determined the State’s expert witness testimony was sufficient to lay
foundation for the admissibility of Mr. Longhofer’s breath test results.  (See Resp.
Br., pp.6-11.)  This Reply Brief is necessary to show that the State’s argument fails,
because it does not show that a proper foundation had been laid for admission of the
breath test result evidence.
Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Longhofer’s Appellant’s Brief.  They need not be repeated in this Reply Brief, but
are incorporated herein by reference thereto.
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ISSUE
Did the district court abuse its discretion when it denied Mr. Longhofer’s motion in limine
to exclude the breath test results?
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ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Longhofer’s Motion In
Limine To Exclude The Breath Test Results
A. Introduction
Mr. Longhofer asserts the district court abused its discretion when it denied his
motion in limine to exclude the breath test results, because the State did not lay the
necessary foundation to show the accuracy of the test results.  The State’s expert,
Jeremy Johnston, failed to provide testimony on why the procedural defects did not
affect the reliability of the breath test results in this particular case.  Instead,
Mr. Johnston testified the breath test instrument here gave inaccurate results.
Mr. Johnston’s testimony on Mr. Longhofer’s actual alcohol concentration was not
relevant to why the procedural defects did not affect the reliability of the test results
here.  Thus, the district court abused its discretion when it denied Mr. Longhofer’s
motion in limine.  The State has not proven the district court’s denial of the motion in
limine is harmless beyond a reasonable doubt.
B. The State Did Not Lay The Necessary Foundation To Show The Accuracy Of
The Breath Test Results
Mr. Longhofer asserts the State did not lay the necessary foundation to show the
accuracy of the breath test results.  The State did not comply with the administrative
procedures or SOPs for the breath test, and the State’s expert failed to provide
testimony on why the procedural defects did not affect the reliability of the test results in
this particular case. See, e.g., State v. Healy, 151 Idaho 734, 737 (Ct. App. 2011).
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The State contends the district court did not abuse its discretion when it
determined the expert witnesses testimony was sufficient to lay foundation for the
admissibility of the breath test results, because “Mr. Johnston’s expert testimony
provided a foundation for the admissibility” of the test results and Mr. Longhofer’s
“arguments regarding the accuracy of the machine are questions that properly go to the
weight of the evidence and not to the admissibility.”  (Resp. Br., p.11.)  The State’s
argument fails because it does not show a proper foundation had been laid for the
admission of the breath test result evidence.
The State relies in part upon State v. Barber, 157 Idaho 822 (Ct. App. 2014), to
support its argument that “any potential error would go to weight not admissibility.”
(Resp. Br., p.9.)  The State quotes Barber for the proposition that “[s]o long as the
foundation concerning the accuracy of the device meets the minimal ‘sufficient to
support a finding’ standard of Rule 901(a), defects in the foundation go to the weight,
not admissibility, of the evidence.”  (See Resp. Br., p.9 (quoting Barber, 157 Idaho at
824).)  However, the State’s argument does not articulate how Mr. Johnston’s testimony
here met the standard of Rule 901(a), much less establish that the State’s expert met
the requirement from Healy by testifying “as to why procedural defects did not affect the
reliability of test results in the particular case at issue.” See Healy, 151 Idaho at 737.
The other two cases the State primarily relies upon (see Resp. Br., pp.9-11),
State v. Cruz-Romero, 160 Idaho 565, 376 P.3d 769 (Ct. App. 2016), and State v.
Tomlinson, 159 Idaho 112 (Ct. App. 2015), do not establish that the State’s expert met
the Healy requirement. Cruz-Romero and Tomlinson are not relevant to the issue of
whether a proper foundation has been laid for the admission of breath test result
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evidence.  Rather, those cases addressed whether evidence related to breath test
results was relevant.  The Idaho Supreme Court has explained that whether evidence is
relevant and whether a proper foundation has been laid for the admission of evidence
“are two separate issues.” Slack v. Kelleher, 140 Idaho 916, 921 (2004).  The Slack
Court noted, “[r]elevance is an issue of law.” Id. (citing State v. Page, 135 Idaho 214
(2000).  Conversely, “[w]hether or not a proper foundation has been laid for the
admission of the evidence is a discretionary decision to be made by the trial court.” Id.
(citing State v. Sheahan, 139 Idaho 267 (2003)).
In Cruz-Romero, the district court granted the State’s motion in limine to exclude
evidence that the Intoxiliyzer machine used to test the appellant’s breath alcohol content
was not working properly. Cruz-Romero, 160 Idaho at ___, 376 P.3d at 770-71.  The
Idaho Court of Appeals addressed the appellant’s argument “that evidence of the
machine’s malfunctions, both prior to and after his breathalyzer test, is relevant and
should have been admissible at trial . . . .” Id. at ___, 376 P.3d at 771.
The Court in Cruz-Romero held “the district court’s decision to exclude evidence
of the machine’s malfunctioning rests on a combination of errors of law,” including that
“the court erred when it found that the evidence was not relevant.” Id. at ___, 376 P.3d
at 771.  The Court also held the district court erred by conditioning its decision to
exclude the proffered evidence on the appellant’s lack of an expert witness, and by
finding the evidence could be excluded because it had no probative value. Id. at ___,
376 P.3d at 773.  The Cruz-Romero Court did not decide whether a proper foundation
had been laid for the admission of the evidence of the breath test machine’s
malfunctioning. See generally Cruz-Romero, 160 Idaho 565, 376 P.3d 769.
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Likewise, the Idaho Court of Appeals in Tomlinson did not address whether a
proper foundation had been laid for the admission of evidence of a breath test
machine’s malfunctioning.  In Tomlinson, the Court dealt with whether the district court
erred in affirming various evidentiary rulings by a magistrate in a case involving the
appellant’s prosecution for driving under the influence pursuant to a per se theory of
liability. See Tomlinson, 159 Idaho at 119-23.
Based on the Idaho Supreme Court’s decision in Elias-Cruz v. Idaho Department
of Transportation, 153 Idaho 200 (2012), the Tomlinson Court held evidence of the
margin of error in the breath testing machine was irrelevant for a per se violation of the
driving under the influence statute. See Tomlinson, 159 Idaho at 120-21.  The passage
from the Tomlinson decision on a defendant “challenging the accuracy and reliability of
the specific machine used in his or her case or the test results obtained therefrom,”
which the State quoted here (Resp. Br., p.11), was part of the Court’s relevance
discussion. See Tomlinson, 159 Idaho at 121.  The Tomlinson Court also held the
district court did not err in affirming the magistrate’s decision to exclude evidence of the
appellant’s breath alcohol concentration at the time he was driving (as opposed to at the
time of the breath test) as irrelevant. Id. at 122.1  The Tomlinson Court did not decide
1 The Tomlinson Court further held the appellant had not laid a proper foundation for the
admission of testimony on his performance of the field sobriety tests and his outward
manifestations of intoxication, and the district court did not err in affirming the
magistrate’s decision to exclude such evidence as irrelevant as well. See id. at 123.
While that part of the Tomlinson decision dealt with an issue of foundation, it is not
related to the issue presented here because Mr. Longhofer did not seek to introduce
evidence relating to his performance of the field sobriety tests or his outward
manifestations of intoxication.
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whether a proper foundation had been laid for the admission of evidence of the breath
test machine’s malfunctioning. See generally Tomlinson, 159 Idaho 112.
In sum, Cruz-Romero and Tomlinson are not relevant to the issue presented
here of whether a proper foundation has been laid for the admission of the breath test
result evidence.  The State’s argument does not establish that Mr. Johnston met the
requirement from Healy by testifying as to why procedural defects did not affect the
reliability of the breath test results, and therefore does not show that a proper
foundation had been laid for admission of the breath test result evidence.
The State did not comply with the administrative procedures or SOPs for
Mr. Longhofer’s breath test, and the State’s expert failed to provide testimony on why
the procedural defects did not affect the reliability of the test results in this
particular case.  Thus, the State did not lay the necessary foundation to show the
accuracy of the test results. See, e.g., Healy, 151 Idaho at 737.  The State’s argument
to the contrary fails because it does not show that a proper foundation had been laid for
admission of the breath test result evidence.  The district court abused its discretion
when it denied Mr. Longhofer’s motion in limine to exclude the breath test results.
C. The State Has Not Proven The District Court’s Denial Of The Motion In Limine Is
Harmless Beyond A Reasonable Doubt
Mr. Longhofer submits the State has not proven the district court’s denial of
Mr. Longhofer’s motion in limine is harmless beyond a reasonable doubt. See State v.
Perry, 150 Idaho 209, 227 (2010); State v. Sharp, 101 Idaho 498, 507 (1980).  Indeed,
the State has not offered any argument in support of the proposition that the district
court’s abuse of discretion in denying the motion in limine did not contribute to the
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conviction.  (See generally Resp. Br., pp.6-12.)   Thus, the State has failed to meet its
burden of proving beyond a reasonable doubt that the district court’s error was
harmless. See State v. Almarez, 154 Idaho 584, 598-99 (2013).
CONCLUSION
For the above reasons, as well as the reasons contained in the Appellant’s Brief,
Mr. Longhofer respectfully requests that this Court vacate his conviction for operating a
motor vehicle while under the influence of alcohol (second felony within fifteen years),
reverse the district court’s order denying his motion in limine, and remand the case to
the district court for further proceedings.
DATED this 7th day of February, 2017.
__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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